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Re: Summarizing WTO Appellate Body Decision on UERvored Tobacco Ban

Summary

On September 2, 2011, a panel report ruling ag#iest).S. ban on flavored cigarettes (which
are often used to hook teenagers) was circulat®doidd Trade Organization (WTO) members
after Indonesia successfully challenged the medsTine panel found that the ban constituted a
mandatory technical regulation that “is inconsisteith Article 2.1 of the [Technical Barriers to
Trade]TBT Agreemertiecause it accords to imported clove cigarettedrrent less favourable
than that it accords to like menthol cigarettesatfonal origin...* The panel ruling also created
a new WTO requirement that has never been fornaglhroved by Congress, the U.S. or other
WTO member countries, which is that there must bx-amonth lag between publication and
entry into force of regulations. The panel foundtthecause there was only a lag of three months
before the ban on flavored cigarettes went inteatfithe U.S. had violated TBT Article 2.12.
On April 4, 2012, the WTO’s Appellate Body uphete iower panel ruling on both counts, and
on April 24, the Appellate Body adopted both report

In nearly 200 rulings over 16 years, this was tret fime that the WTO ever found a violation
under this article, which has long been of contertonsumer advocatést was one of the first
rulings under the TBT, which is one of 17 agreemauaiministered by the WTO. (The lower
panel ruling was quickly followed by two other ndis against two other popular U.S. consumer
policies (dolphin-safe tuna labels and country-adia labels on meat) under novel
interpretations of the TBT. Appellate Body reviefitlrese other cases will be circulated in the
coming months.) Given the popularity and importaoicthe tobacco control policy, the U.S.
should be poised to maintain the policy and chghethe legitimacy of any sanctions authorized
by the WTO'’s Dispute Settlement Body (DSB).

Brief summary of details of theruling and itsimplications

Legislative background

Section 907(a)(1)(A) of the Family Smoking Preventand Tobacco Control Act (henceforth
FSPTCA) states that:

“Beginning 3 months after the date of enactmernhefFamily Smoking Prevention and

Tobacco Control Act, a cigarette or any of its comgnt parts (including the tobacco,
filter, or paper) shall not contain, as a constty@cluding a smoke constituent) or
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additive, an artificial or natural flavor (otheratintobacco or menthol) or an herb or spice,
including strawberry, grape, orange, clove, cinnappineapple, vanilla, coconut,

licorice, cocoa, chocolate, cherry, or coffee, tha characterizing flavor of the tobacco
product or tobacco smoke. Nothing in this subpaxalgishall be construed to limit the
Secretary’s authority to take action under thigieamr other sections of this Act
applicable to menthol or any artificial or natuitalor, herb, or spice not specified in this
subparagraph®”

The FSPTCA — which was championed in Congress By Rep. Henry Waxman (D-Calif.) —
became law on June 22, 2009, and the above prasigiotered into effect three months later, on
September 22, 20009.

Was the menthol exclusion justified, as a mattgyadicy? As USTR noted, the U.S. often
addresses difficult issues incrementally, and thae a public health basis for doing so in this
case® Moreover, the FSPTCA clearly contemplates theresita of the ban onto menthol
cigarettes as well, provided that such a ban wasd@ppropriate.

Perhaps more importantly, the crafters of the FS®Were keenly aware of the U.S. court
ruling against earlier efforts to regulate tobadk® the conservative majority on the U.S.
Supreme Court noted in the 2000 landmark casearggrikown FDA jurisdiction over tobacco,

“the FDA found that, because of the high level d@diation among tobacco users, a ban
would likely be ‘dangerous.’ In particular, curréabacco users could suffer from
extreme withdrawal, the health care system andablaipharmaceuticals might not be
able to meet the treatment demands of those sufféom withdrawal, and a black
market offering cigarettes even more dangerous tthase currently sold legally would
likely develop. The FDA therefore concluded thathile taking cigarettes and smokeless
tobacco off the market could prevent some peopla foecoming addicted and reduce
death and disease for others, the record doesstadilish that such a ban is the
appropriate public health response under the act.”

One can agree or disagree with the Supreme Cautidd-DA) on this count, but it is
undeniable that the crafters of the FSPTCA had puebedents in mind when they created the
Section 907 ban on flavored cigarettes that exdudenthol cigarettes, which are used by large
numbers of adults.

This caution seems well advised. The long battlgetidfederal regulation of tobacco paved a
course for how this matter was to be regulatetiénUd.S., while respecting federalism and
separation of powers. This course was determinége part by the conclusions of U.S. courts,
and echoed by the political branches.

Enter the WTO

On April 7, 2010, Indonesia began dispute settlamerceedings against the U.S., a process that

culminated on September 2, 2011, when a DSB ruliag circulated to WTO members. The
WTO panel issuing the ruling was comprised of Rdr&dborio Soto (Costa Rica), Ichiro Araki
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(Japan) and Hugo Cayrus (Uruguay). While makingutih@onvincing rhetorical overture that

“the WTO Agreements fully recognize and respectsibvereign right of Members to regulate in
response to legitimate public health concern®’tHe panel nonetheless found that the FSPTCA
violated the TBT.

Next, the WTO'’s Appellate Body released their rglupholding the lower panel on April 4,
2012. Appellate cases are heard by a three-menalpet fi.e. “division”) selected from the
WTO’s Appellate Body (AB), which is composed of eeWembers' who are appointed by the
DSB to serve for four-year term$The division ended up consisting of Peter VanBessche
(Belgium), Ricardo Ramirez-Hernandez (Mexico) ahdtdro Oshima (Japan). All have spent
most of their careers on trade and internationahemic law rather than public health mattets.

Article 2.1 finding — Discrimination: lower paneluling
Article 2.1 of the TBT reads:

“2.1 Members shall ensure that in respect of tezdinmegulations, products imported
from the territory of any Member shall be accortleatment no less favourable than that
accorded to like products of national origin andike products originating in any other
country.”

It is clear that, on its face, the FSPTCA doesistminate against foreign producers, or protect
domestic ones. However, Indonesia stated “thahaobeclove cigarettes, which are mainly
imported from Indonesia, but not on regular or rhehtigarettes, which are mainly locally
produced, creates unequal conditions of competitidhe U.S. market. Indonesia clarifies that,
although Blcially neutral, Section 907(a)(1)(A)uks inde factodiscrimination against imported
products.

The panel noted that the Appellate BodKiorea — Various Measures on Bestablished a
three-tier test for a finding of national treatmeitiations or discrimination under the WTO'’s
(much more oft-interpreted) General Agreement onifffeand Trade (GATT), which it deemed
relevant for TBT analysis:

“that the imported and domestic products at issaélike products’, that the measure at
issue is a ‘law, regulation or requirement affegtihe internal sale, offering for sale,
purchase, transportation, distribution, or used #rat the imported products are
accorded ‘less favourable’ treatment than accotdéitte domestic products?”

There was no dispute that the FSPTCA constitutedeasure,” so the lower panel went on to
examine the likeness and less favorable treatrssnes.

Likeness analysis
In evaluating “likeness” under the GATT, panels #mel Appellate Body have often conducted a

four-plank approach, considering (a) the properti@sure and quality of the products; (b) the
end-uses of the products; (c) consumers’ tastehabids (i.e. consumers’ perceptions and
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behavior in respect of the products); and (d) #néftclassification of the product§.(These are
known as the Border Tax Adjustments criteria, adt&ATT ruling from the 1970¥) If the
evidence on these four planks suggests that trdupt® are “like,” then they will likely be
deemed “like” for the purposes of the discriminatamnalysis.

The clove panel essentially adopted the BorderA@justments approach, with minor
modifications, because Indonesia had noted in sl 010 Request for Consultations...

“In Section 907 of the [FSPTCA], the United Staapgplied a ban on all flavoured
cigarettes except menthol beginning 90 days diteAt is signed. The Act prohibits,
among other things, the production or sale in thaédd States of cigarettes containing
certain additives, including clove, but would con to permit the production and sale
of other cigarettes, including cigarettes contagmmenthol... Indonesia sees that these
measures discriminate against imported clove citgsevhere clove cigarettes sold in the
United States are imported (primarily from Indoagswhile virtually all of the menthol
cigarettes sold in the United States are produoetkstically (imports are negligible}®

The panel accepted Indonesia’s highly unusual cosgaof the treatment that FSPTCA
afforded importedlovecigarettes versus domestientholcigarettes. By choosing to do so, the
panel effectively created a scenario that woulgsupa finding that the U.S. policy violated

TBT Article 2.1. The panel could have instead coragalomestic clove cigarettes to imported
clove cigarettes, or importadiovecigarettes to domestic sweet-flavored cigarettes. &f these
alternative comparisons would have showed thaetiseno discrimination, because the FSPTCA
treats domestic clove and imported clove cigarettes identical manner, as it does domestic
sweet-flavored and imported clove cigarettes.

The panel established that neither party strongjgated to the panel broadening the likeness
analysis to include other flavored cigaretteblonetheless, the panel argued that it would be a
violation of the due process rights of the paréied of third parties to expand their terms of
reference to include additional produtts.

The panel then proceeded to conduct the BordeAGixstments likeness analysis. On the
guestion of product characteristics, menthol angelere each seen as a flavor that “reduces
the harshness of tobaccd.The panel determined that both clove and mentaet the end use
of being smoked? and have similar tariff classificatioRs.

The panel also appeared to be following the leat@®Pppellate Body in thEC-Asbestosase

(on a GATT discrimination claim) of infusing healtblated analysis throughout the likeness
test, but in amd hocmanner. On the question of product characteristiespanel disregarded
arguments about the health/regulatory reasons¢geduvdy the Office of the U.S. Trade
Representative (USTR) for exempting menthol ordting other flavors, and instead noted that
cloves and menthol must be alike because theyatheHarmful to health? On the question of
consumer preferences, it utilized health justifara to limit the consumers under surveillance to
minors?® but then stated that contradictory survey evideneant that it could not evaluate
whether teen consumers would substitute menthaléwme? It then apparently disregarded the
survey evidence presented by USTRnd simply substituted non-survey based conjedtare
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various intergovernmental studies as a stand-pe&s into “the mind of youth” to conclude that
they must think menthol and cloves are simifar.

In sum, the panel concluded that domestic menilgarettes and imported clove cigarettes were
the relevant like products to which the next prohthe text should be applied.

Less favorable treatment

The panel also generally adopted the GATT appréacéstablishing less favorable treatment,
while noting that “the legitimate objective of rexiug youth smoking must permeate and
inform” the analysi$?® The panel quoted the Appellate BodyKiorea — Various Measures on
Beef “whether or not imported products are treatedslgavourably’ than like domestic products
should be assessed... by examining whether a meemdiées the conditions of competition in
the relevant market to the detriment of importendpicts.*® Panelists noted that actual
discriminatory “effects of the measure in the mérkie not need to be establish&dlhe panel
also noted that “national treatment” is not the sa® “identical treatment®The panel wrote:

“Overall, the Appellate Body’s jurisprudence on thss favourable treatment element
under Article IlI:4 of the GATT 1994 imparts theltawing guidance: (i) the less
favourable treatment test relates to the impatt@imeasure on the competitive
relationship of groups of imports versus groupdahestic like products; (ii) less
favourable treatment will exist if the measures ifyotthese conditions of competition to
the detriment of the group of imported like prodytii) a panel is required to consider
whether the detrimental effect(s) can be explamethctors or circumstances unrelated
to the foreign origin of the product, and (iv) reparate demonstration that the measures
are applied ‘so as to afford protection’ is reqdit&

The panel then advanced to find discriminatiorhm ESPTCA on the basis of its flawed likeness
comparators:

“it is not the case, as the United States imptiee, ‘onelndonesian import is included
among the prohibited characterizing flavours andU.S. produced cigarette is not’.
Rather, the vast majority of Indonesia exportsigaiettes to the United States are
included among the characterizing flavours banne8dxtion 907(a)(1)(A). We note that
this would be in line with the Appellate Body's diimgs inEC-Asbestadn our view, the
comparison between the group of like imported potslwith the group of like domestic
products encompasses situations when ‘the vastrityagh imports’ are accorded less
favourable treatment?

The panel did not document its assertion that Ve majority of Indonesia [sic] exports of
cigarettes to the United States are included anfoagharacterizing flavours banned by Section
907(a)(1)(A).” (Even if this were true, it is ndear that this is significant. After all, Sectio@®

of the FSPTCA was enacted specifically becauserefagively new tactic utilized by tobacco
companies to entice children with flavorings tharevspecifically appealing to thethAnd

there was evidence that U.S. firms were also ingzbby the ban, as USTR argu&p.
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Instead, the panel proceeded to write that thetfedtt‘Clove cigarettes are banned while
menthol cigarettes are excluded from the ban” éstads that the FSPTCA treats the two
products differently and to the detriment of imortlove cigarette¥.

The panel then raised the question of whether ifferehtial treatment was related to the
national origin of clove cigarettes, but then fdite answer it. Instead, it simply substituted this
step of the analysis with a return to the questiowhether the products are treated
differentially. In so doing, it returned to the U&ntention that menthol was excluded from the
ban because of the potential of creating healthrganeies and a black market in a product that
is consumed by vast numbers of (predominantly Afriémerican) adults (an argument raised
repeatedly in the proceedings):

“the United States is not banning menthol cigasatecause it is not a type of cigarette
with a characterizing flavour that appeals to yobtlt rather because of the costs that
might be incurred as a result of such a ban. Wallrdwat at the time of the ban, there
were no domestic cigarettes with characterizingoflais other than menthol cigarettes
which accounted for approximately 25 per cent efrttarket and for a very significant
proportion of the cigarettes smoked by youth inlWm&ed States. It seems to us that the
effect of banning cigarettes with characterizirayfiurs other than menthol is to impose
costs on producers in other Members, notably prexdua Indonesia, while at the same
time imposing no costs on any U.S. entity.”

The logic of this conclusion is flawed on many levé&irst, it is simply incorrect that banning
the flavors of cigarettes involved imposed “no eamt any U.S. entity,” given U.S. producers
(past, present and potential) of all strawberrpcociate and other sweet-flavored cigarettes had
their products banned. Therefore, they lost satéstlae research and marketing costs they had
put into these products. Second, it was misplacdddus on the significant market share of
menthol cigarettes given the information providgdhe United States that African-American
adults comprised the most significant users of phaglucts, not youth. Finally, the notion that a
basis for the policy to violate WTO rules was therenconsideration in the U.S. policymaking
process of the problems that could result (healdts; black market etc.) if menthol cigarettes
were banned is a significant indictment of the W3 @appropriate invasion of domestic
policymaking processes.

On these bases, the panel found that the FSPTQatetbArticle 2.13° (For an analysis of other
planks of that ruling, seéttp://www.citizen.org/documents/memo-appellateigarof-clove-
ruling-01-13-12.pdf

Article 2.1 finding — Appellate Body

The Appellate Body not only did not overturn thet@enber 2011 lower panel ruling — it
doubled down. Indeed, it seems tttat Appellate Body was almost deter mined to show how
poorly suited the WTO isto considering matters of public health. In several key respects,
the Appellate Body ruling was even mor e anti-health than the lower panel ruling.
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The ruling proceeded in several steps. First,nisaered the nature of Article 2.1, which had
never been decisively interpreted by the AppelBidy. Second, it examined the concept of
likeness in Article 2.1, specifically in the contex the U.S. appeals on the end-use and
consumer taste Border Tax Adjustments criteriaalinit examined whether the FSPTCA
afforded less favorable treatment for Indonesianelkigarettes.

Preliminary considerations

In the first step, the AB examined the preambltn&TBT, which is composed of nine “recitals”
or paragraphs. It zeroed in on the second, fifthsixth recitals, which read...

“Desiring to further the objectives of GATT 1994;...

Desiringhowever to ensure that technical regulations gdards, including packaging,
marking and labelling requirements, and procedimeassessment of conformity with
technical regulations and standards do not createaessary obstacles to international
trade;

Recognizinghat no country should be prevented from takingsnees necessary to
ensure the quality of its exports, or for the pcaten of human, animal or plant life or
health, of the environment, or for the preventibdeceptive practices, at the levels it
considers appropriate, subject to the requirenfextthey are not applied in a manner
which would constitute a means of arbitrary or stifiable discrimination between
countries where the same conditions prevail osgudsed restriction on international
trade, and are otherwise in accordance with theigioms of this Agreement;...”
(underline added)

The panel concluded that the GATT and TBT havestimkerpreted in a “coherent and
consistent manner,” and noted that the “right tulate” is constrained by the requirement to
comply with the TBT? It would use these observations to state thatjaldbalancing exercises
under the GATT consist of weighing obligation piigns (like GATT Article 11l on national
treatment) against exception provisions (like GAArTicle XX), while balancing in the TBT
(because of the context provided by the preamiplpg¢ars to consist of weighing obligations and
exceptions within the same provision.

Likeness
At this stage, the AB admonished the lower panetémsidering regulation as much as it did.

First, the AB disagreed with the panel that “thgitienate objectives and purposes of the
technical regulation” should be a (or the) focuafanalysis of whether products are “like.”
Rather, the focus of a WTO analysis should be fendompetitive relationship between and
among the product$?which is defined in the marketplat&The AB stated that “a panel that is
tasked with determining whether two products &e thay not be able to reach a coherent result
if, in determining likeness, it has to rely on ar$ possible regulatory objectives of the
measure® The AB made clear in this passage that coheradetiaw (with its traditional

competition focus) was to be placed above rigopuldic health analysis. Indeed, the AB
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argued that the panel didn't fully appreciate hdke” cloves and menthols were, since both can
have the end use of satisfying an addiction totiried”

The AB then turned to the consumer tastes critand,disagreed with the panel that teenage
consumers were the most relevant consumer to exawtien considering a measure to reduce
teen smoking. The US, in its Appellant Submissiergte that:

“Approximately 31% of smokers between the ages2ohid 25 and approximately 27%
of smokers over the age of 25 smoke menthol citgreDverall, 6.8% of the population
over age 25, or over 12 million people, are menghobkers. By contrast, 5.5% of
smokers between the ages of 12 and 25 and 1% dfesmover 25 years of age smoked
clove cigarettes. Overall, 0.3% of the populativeraage 25, or approximately 560,000
people, smoked clove cigarettes... clove and othendxhflavors were used in a very
specific way: they tended to be smoked as an ameaksfrather than habitual) cigarette
and tended to be smoked very little overall (and ptevalence of 1% among smokers
over 25). Such cigarettes were used primarily asxg@erimental cigarette because of

their unique appeal to novice smokers'?®.”

In other words, far fewer people are impacted Isyrietions on clove than menthol (which was
an incrementalist approach dictated in part byl Supreme Court). Moreover, children are
more than five times more likely than adults to &moloves, which is in line with the targeted

nature of the FSPTCA.

The AB did not even comment on these statisticd iastead wrote...

“it is the market that defines the scope of conssméose preferences are relevant. The
proportion of youth and adults smoking differergdyg of cigarettes may vary, but clove,
menthol, and regular cigarettes are smoked by ymihg and adult smokers. To evaluate
the degree of substitutability among these produlcesPanel should have assessed the
tastes and habits of all relevant consumers optbducts at issue, not only of the main
consumers of clove and menthol cigarettes, paaiuivhere it is clear that an important
proportion of menthol cigarette smokers are aduttsamers.... the mere fact that clove
cigarettes are smoked disproportionately by youttile menthol cigarettes are smoked
more evenly by young and adult smokers does nassacily affect the degree of
substitutability between clove and menthol cigatt’

In other words, patterns of current consumptionirae¢evant as far as the WTO is concerned.
Instead, what the agency is going to worry abotthis market.” This doesn’t mean actual
patterns observed in any actual market. Insteadpdissibility that even one adult consumer (at
the margin) might switch from menthol to clove sisaWwat substitution is possible in the market,
and competitive conditions can be established.

Third, the AB admonished the panel for not thordygivaluating the survey data on consumer
preferences presented by the U.S. and Indofi®siawever, what should have been a legal
failure was thrown out the door by the AB, whichoter that, because it had ruled that cloves and
menthol were substitutable enough, the legal evex of no consequent®.
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Conclusion on likeness

In short, the AB found that the panel did not fuméatally err by comparing only cloves and
menthols. Because this seemed to diverge from Bis dwn “likeness” conclusions in tHeC-
Asbestogase, it had to explain why the cloves case wderdiit. In that case (where the EU’s
right to uphold an asbestos ban was allowed to th@sagh a GATT exception provision),
European consumers treated asbestos-infused psaditferently from non-asbestos substitutes
because the former were less healthy and they déedgewer of them in the marketplaélot
so with cigarettes, which are all unhealthy and aetied (in part) because of it. They are all
“like” in that sense.

The standard trade law logic is clearly problematien applied to addictive drugs, since people
start smoking despite the health risks and othgatiee social externalities. Indeed, it is
precisely because consumers don’t internalizeutedsts of their decisions (i.e. there is a
market failure, in conventional economic terms} etngovernment intervention is warranted. A
TBT that cannot incorporate this into deciding wpitducts to compare is not one well-suited
to exploring delicate issues of public health.

Less Favorable Treatment

The first part of the AB’s argument in this sectmnsisting of returning to the preliminary
considerations on the preamble noted above, tdatiah balancing to consider regulatory
prerogatives should be allowed — so long as the fiB3s are followed. This balance — which
continues to weigh heavily against regulation thalates TBT provisions — led the AB to
Create a new “exception” type concept: “detrimemntglacts on competitive opportunities
stemming exclusively from legitimate regulatorytofistions” (DIOCOSEFLRD) can be allowed
under the TBT* (The creation of this non-textual concept is ftael example of the uncertainty
that WTO panels and the AB foster.)

This is likely to further confuse the ongoing debabout preambles in trade and investment
agreements, which we explore in more detail inpasste mema® Because there is no science
to attributing weight to preambles, they can bel(asually are) used to interpret core provisions
in anti-regulatory ways. While, in some senses pasitive that the AB chose to use the
preamble to assign some weight to the virtues gilegion, the DIOCOSEFLRD test that it
developed continues to assign much more weightittetflows than reasonable regulation.

Because the issue of likeness was so determinaitives outcome of the case, it is not surprising
that USTR also attempted to work some of theseiderations into its appeal on the less
favorable treatment plank, arguing that the treatraecorded to the groups of imported
products and domestic products as a whole (inctudther flavored cigarettes, cloves from
multiple sources, etc.) should have been exantihed.

The AB was not having any of it. They stated déifieiy that — just because Indonesia wanted to

compare only menthol and cloves in its likenesdyais— the WTO panel was not foreclosed
from examining a broader set of produtt3his was a good finding, as that was the justifica
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that the panel used for excluding cola and otlaarofls from the likeness analysis. But, in
another indication of the AB’s doubling down onanfed analysis, it suggested that it was
nonetheless correct to examine only these prodgtisuse most cloves come from Indonesia
and Indonesia didn’t export other types of cig

The AB appeared to give no appreciation to theiragbn of this logic: if a nation wants to
engage in incremental regulation, and if that imeetal regulation happens to heavily affect a
product that happens to be imported primarily fmsingle country, then that type of regulation
is not permissible and imports have to be excluttedffect, this makes governments liable for
the preexisting trading patterns in the marketpemanstances where there was no evidence of
discriminatory intent, or a desire to protect dotiegsroducers. (There was no such evidence in
this case: the tobacco industry consistently ramkeng the least popular industriésind the
pro-public health legislators that passed the lati@ have no desire to protect tobacco sector
jobs, only to protect consumers.)

As for the argument that cola and other flavorgd@ttes should have been included in the
analysis, the AB wrote that...

“Aside from the Panel’s finding that, ‘at the tim&éthe ban, there were no domestic
cigarettes with characterizing flavours other thanthol cigarettes’ in the US market —
which is challenged by the United States and addtbbelow — the Panel did not have
evidence on the record that flavoured cigarettherahan menthol cigarettes had ‘any
sizeable market share in the United States pridreéamplementation of the ban in
2009'. To the contrary, in response to a Paneltiqureghe United States confirmed that
the non-clove-flavoured cigarettes banned undeti®@e807(a)(1)(A) ‘were on the
market for a relatively short period of time angnesented a relatively small market
share’. Therefore, we consider it safe to assume ¢iven their relatively low share in
the US market, the inclusion of domestically prasthiavoured cigarettes in the
comparison would not have altered the Panel's alignconclusion that the group of like
domestic products essentially consisted of domesgiathol cigarettes’?

In other words, all of the U.S. evidence that tamacompanies were developing sweet cigarettes
aimed at teens, and all of Congress’ intentiortdp the epidemic before it starts, or even that a
Philip Morris subsidiary actually does make swésidred cigars popular with teens (thanks to
an unfortunate loophole in FSPTCR)is irrelevant to the WTO. There needs to be massiv
penetration of the product the country is tryindgké@p off the market (and perhaps sufficient
evidence of health damage) before the WTO will @ersa broader likeness argument.

In conclusion, and circling back to the DIOCOSEFLRIBt, the AB writes:

“Moreover, we are not persuaded that the detrimiémizact of Section 907(a)(1)(A) on
competitive opportunities for imported clove cigses does stem from a legitimate
regulatory distinction. We recall that the statégeotive of Section 907(a)(1)(A) is to
reduce youth smoking. One of the particular charastics of flavoured cigarettes that
makes them appealing to young people is the flamguhat masks the harshness of the
tobacco, thus making them more pleasant to stavkisig than regular cigarettes. To the
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extent that this particular characteristic is prése both clove and menthol cigarettes,
menthol cigarettes have the same product charsitethat, from the perspective of the
stated objective of Section 907(a)(1)(A), justifibe prohibition of clove cigarettes.
Furthermore, the reasons presented by the UniegdsStor the exemption of menthol
cigarettes from the ban on flavoured cigarettesatpin our view, demonstrate that the
detrimental impact on competitive opportunitiesifoported clove cigarettes does stem
from a legitimate regulatory distinctiomhe United States argues that the exemption of
menthol cigarettes from the ban on flavoured cigg@seaims at minimizing: (i) the
impact on the US health care system associatedtregting ‘millions’ of menthol
cigarette smokers affected by withdrawal symptaanst (i) the risk of development of a
black market and smuggling of menthol cigarettesujgply the needs of menthol
cigarette smokers. Thus, according to the UnitedeSt the exemption of menthol
cigarettes from the ban on flavoured cigarettgsssfied in order to avoid risks arising
from withdrawal symptoms that would afflict mentluidarette smokers in case those
cigarettes were banned. We note, however, thadtetive ingredient in menthol
cigarettes is nicotine, not peppermint or any othgredient that is exclusively present in
menthol cigarettes, and that this ingredient is glesent in a group of products that is
likewise permitted under Section 907(a)(1)(A), ngmeegular cigarettes. Therefore, it is
not clear that the risks that the United Statesnddo minimize by allowing menthol
cigarettes to remain in the market would matemgiiznenthol cigarettes were to be
banned, insofar as regular cigarettes would refinaine market.*

As the previous few paragraphs show, the AB engagadgregate market competition analysis
at some moments, and per-unit market competitiatyais in others. However, in both
approaches, the interpretive approach selecte@detodcount against the FSPTCA. On the one
hand, cola flavored cigarettes were excluded frioenuniverse of products whose treatment
would be compared because of “their relatively khare in the US market.” On the other hand,
individual hypothetical consumers were considemgdtie purpose of the substitutability
between cloves and menthols (in the likeness aisalgad between menthols and regular
tobacco (in the DIOCOSEFLRD analysis), regardldsaarket shares or actual usage patterns.
If the AB had simply applied its substitutabilityalysis across the board, it would have
concluded that a hypothetical consumer might hés@ substituted between cola and other
cigarettes (which would have brought cola intoAlncle 2.1 analysis and favored the
FSPTCA). Alternatively, a consistent empirical 3@ would have bolstered the U.S.
arguments for the legitimacy of the regulatoryidiions under the FSPTCA. In short, the AB
appears to have selectively employed interpretigéhodologies to increase the likelihood of
upholding the lower panel’s ruling against the FERTUnfortunately, there is no check on this
type of freelancing within the WTO system.

Moreover, it's surprising that there is not eveio@tnote to something on the substitution
patterns between regular tobacco and menthol. @im of this passage seems to be to suggest
that the feared increase in black market activitiglsnot happen because menthol smokers will
simply switch to regular tobacco. What's the realre? Maybe some will, but others might not.
It seems likely that there would be at least samegiase in black market activity. Moreover, the
WTO seems to be suggesting that the approach esdlbyscountless nations and the World
Health Organization of incremental regulation isdamentally flawed. After all, why even
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target reductions in sweet flavored cigarettes?ddtiie WTO's logic, these teens would simply
start smoking regular tobacco.

Article 2.12 claim

Perhaps the most significant additional findingoy lower panel on various other claims
brought by Indonesia was that WTO members will biggated under normal circumstances to
allow a minimum of six months between the publmatand entry into force of regulations.
Because the FSPTCA had a lag of only three mosetiac(ed in July 2009 and implemented in
September 2009), the panel found the U.S. in vitadf TBT Article 2.12°° The correct lag, in
the panel’s view, would have been a December 20@%imentation. In other words, the WTO
found that the U.S. began fighting cancer threethmtoo soon, even though Indonesia had
weighed in extensively over the years of rolling the regulatior?* The AB upheld the lower
panel’s ruling.

At the crux of this issue is what kind of weightaccord to a “Decision on Implementation-
related concerns and issues” made by trade migiatehe WTO’s November 2001 Doha
Ministerial Conference. This obscure document hesrg uncertain legal status. It's definitely
not a treaty or international agreement, which wdave to be approved by Congress.

One could argue that it's an official interpretatiof WTO rules. It certainly reads like one. It
states that TBT Article 2.12 (which reads in pafte'mbers shall allow a reasonable interval
between the publication of technical regulationd ereir entry into force in order to allow time
for producers in exporting Members, and particylarldeveloping country Members, to adapt
their products or methods of production to the negments of the importing Member...”) means
that “the phrase ‘reasonable interval’ shall bearatbod to mean normally a period of not less
than 6 months, except when this would be ineffeciivfulfilling the legitimate objectives
pursued.®?

However, the “decision” did not go through the eatrchannels to be an official interpretation

(which are outlined in Article 1X(2) of the Marradle Agreement Establishing the World Trade
Organization.) In other words, Congress signeanofa specific means of clarifying WTO rules,
and this “decision” didn’t follow them.

Nonetheless, the AB concluded that the “decisiongoses a binding obligation on WTO
members. How? The AB argued that the Vienna Comweioin the Law of Treaties (VCLT)
states that treaty interpreters shall take int@act“any subsequent agreement between the
parties regarding the interpretation of the treatthe application of its provision§*While a
“subsequent agreement” in the WTO context wouldrstebe only an Article IX(2)
interpretation, the AB in this case used a passiagtion in a previous AB report that
“multilateral interpretations adopted pursuant tide 1X:2 of the WTO Agreement araost
akinto subsequent agreements within the meaning a¢l&31(3)(a) of the Vienna Convention”
to mean that other agreemenitsss akiti could still constitute “subsequent agreemefifs.”
(italics added)

The AB then noted another precedent that saidatsabsequent agreement can also be “a further
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authentic element of interpretation,” defined agrégments bearing specifically upon the
interpretation of the treaty’” The AB then noted that the Doha “decision” was)\apecific as

to Article 2.12 of the TBT, so that the “decisidnécame a pseudo interpretation of WTO
rules® This is a troubling line of logic. Countries red that binding interpretations of WTO
rules might be needed, and established procedorgsdducing them. However, the AB opened
up a backdoor for interpretation of WTO rules tbatintries never intended. (The AB seemed to
realize it was playing with fire, and wrote tha¢ thoha “decision” doesn’t “replace or override
the terms” agreed to by national legislatures that it’s just “an interpretative clarification be
taken into account™ This overly formal distinction is unlikely to calmany in Congress.)

++

There were a few other comments that also chaltengéonal sovereignty. First, the AB notes
the hedge word “normally” in the Doha “decision,hieh USTR argued means that it's not an

iron bound rule. Selectively consulting dictionasfinitions that relate to the word “norm,” the

AB said that norms equal “rule§*As a rule” is of course one synonym of “normallgut

there are others, like “usually” or “ordinarily”,hich make clearer that many times, the normal
course of action will not be followed. These laggnonyms make it seem less binding than a

rule, which is likely what the delegates to the Bdhinisterial had intended

Second, the AB noted that, if the U.S. wants t@geker than six months, the burden of proof is
on the U.S. to show “that producers in Indonesisdbave adapted to the requirements of
[FSPTCA] within a three-month intervai®This will also cause some consternation in
Congress. Before they pass laws — hard enoughsicitmate, as anyone working on legislation
knows — they have to do field work to see if proghgdn remote corners of the globe can adapt?

++
Finally, a bit of context is in order for the Dotdecision” itself.

First, the selection of Doha as a site for tradgotiations circa November 2001 — where civil
society actions were severely restricted — seryoustiermined the legitimacy of anything that
was produced there. This is part of the reasontivle were dozens of rallies and public events
at other locations throughout the woffdVioreover, anything trade-related coming just weeks
after the confusion of 9-11 should probably be @istted, at a time when civil society and
Congress were distracted from trade matters.

Second, a thorough search on the Thomas, UncleGsaugle and Inside U.S. Trade website
revealed no indication that this Doha “decision’svaiscussed at all in Congress. So, if the Doha
Decision was intended to put sand in the wheethefegislative process, no one told the
legislators. It's highly unlikely that any of thewould have agreed to such shackles, as a norm,
as a rule, or otherwise.

Compliance Timeline and Options
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What comes next after the AB ruling? There is argjrpresumption under the WTQO'’s Dispute
Settlement Understanding (DSU) that the U.S. waljin to remove the ban on clove cigarettes
in 60 days, i.e. early June 2012.

There are several stages in compliance proceediings. there is report circulation, which the
WTO'’s Dispute Settlement Body (DSB) already didApril 4, 2012. Next comes report
adoption. By Article 17.14 of the WTQO's Dispute tBanhent Understanding,

“An Appellate Body report shall be adopted by tHeHDand unconditionally accepted by
the parties to the dispute unless the DSB decigesihsensus not to adopt the Appellate
Body report within 30 days following its circulatido the Members. (8) This adoption
procedure is without prejudice to the right of Meargto express their views on an
Appellate Body report. (footnote original) 8 If @epting of the DSB is not scheduled
during this period, such a meeting of the DSB sbalheld for this purpose.”

This part happened on April 24. Third comes U.Slementation report-back and presumptive
commencement of compliance. Article 21.3 of the Bx$&fes in part: “At a DSB meeting held
within 30 days after the date of adoption of thegdar Appellate Body report, the Member
concerned shall inform the DSB of its intentionsaspect of implementation of the
recommendations and rulings of the DSB....” The megéting has been set for May 24.

As Article 21.1 states: “Prompt compliance withaetnendations or rulings of the DSB is
essential in order to ensure effective resolutibdigputes to the benefit of all Members.” And
there is a strong presumption that compliance dtegs immediately. In a previous compliance
case (Chile-Alcoholic Beverages (Article 21.3))a O arbitrator stated “prompt’ compliance
is, in principle, ‘immediate’ compliance€?

And in another casdJS-1916 Act (Article 21)3 a WTO arbitrator said an implementing
Member “may reasonably be expected to use allléx&ility available within its normal
legislative procedures to enact the required latih as speedily as possible.” And in a third
case EC-Hormones (Article 21)3 a WTO arbitrator wrote that “withdrawal of amconsistent
measure is the preferred means of complying wghrélcommendations and rulings of the DSB
in a violation case...”

However, there is an alternative compliance tineelirticles 21.3-4 of the DSU state that...

“...If it is impracticable to comply immediately witthe recommendations and rulings,
the Member concerned shall have a reasonable pefriotie in which to do so. The
reasonable period of time shall be: (a) the peoiciime proposed by the Member
concerned, provided that such period is approveith®YpSB; or, in the absence of such
approval, (b) a period of time mutually agreed lg parties to the dispute within 45 days
after the date of adoption of the recommendatiowisralings; or, in the absence of such
agreement, (c) a period of time determined thrduigting arbitration within 90 days
after the date of adoption of the recommendationisralings.(12) In such arbitration, a
guideline for the arbitrator(13) should be that tb@sonable period of time to implement
panel or Appellate Body recommendations shoulderoeed 15 months from the date of
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adoption of a panel or Appellate Body report. Hegrethat time may be shorter or
longer, depending upon the particular circumstances

4. Except where the panel or the Appellate Bodyexasnded, pursuant to paragraph 9 of
Article 12 or paragraph 5 of Article 17, the timfepooviding its report, the period from

the date of establishment of the panel by the D&t thhe date of determination of the
reasonable period of time shall not exceed 15 nsoumtiiess the parties to the dispute
agree otherwise. Where either the panel or theeqie Body has acted to extend the
time of providing its report, the additional timekéen shall be added to the 15-month
period; provided that unless the parties to thpudis agree that there are exceptional
circumstances, the total time shall not exceed @8ths.”

According to thdJS — Offset Act (Byrd Amendment) (Article 2arBjtrator, “the term
‘reasonable period of time’ has been consistentigrpreted to signify the ‘shortest period
possible within the legal system of the Member’.”

Taking the 15 month timeline as a guide would makee May 2013. (In theory, the US and
Indonesia could agree to a longer time horizomoalgh it seems unlikely that Indonesia would
agree to this.)

Since a key issue in the Indonesia-U.S. disputethefact that the FSPTCA was implemented

in three months rather than six, it's not unimagieahat a WTO panel would require a three-
month compliance after adoption of the report, Whiould make it summer 2012 — right in the
middle of our election season. Indeed, the compéarbitrator in U.S.-Gambling noted that,
“Antigua also points to the fact that the Unitedt8s Congress took just five months to pass the
2000 amendments to the IHA. | take note of this. faSiven that these amendments relate to the
same field as the one in which the United Stateshas to implement in this case, | consider it
relevant that Congress was able to act so expasiji@n a prior occasior(®

Does the fact that Indonesia is a developing cgunttter for the U.S. compliance timeline? It
might. Article 21.2 reads: “Particular attentioroshd be paid to matters affecting the interests of
developing country Members with respect to measwtesh have been subject to dispute
settlement.” In th&).S.-Gamblingcompliance case, Antigua attempted to argue that i
developing country status merited a faster U.S.gt@mce, in order to kickstart job creation in
the Internet gambling sector. However, since Ardipadn’t made a very compelling case as to
the development damage of the measure, the advittain’t rule on any Article 21.2

arguments? However, Indonesia has already documented tatherlpanel that it experienced
$15 million in lost exports. So the Southeast Asiation may be more likely to get preferential
compliance treatment.

++
If the U.S. chooses to comply, how should it?

One of the more creative suggestions being advasdedt the U.S. should comply by just
extending the flavored cigarette ban to menthale#ms very unlikely that such a ban would
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pass. First, there likely aren’t the votes in Casgrfor such a ban, nor will they be anytime in
the next 3, 10, 15 or 18 months. Most Republicaoslévvote against such a ban, on the grounds
that it interferes with business interests. OnlysitBng House Republicans cosponsored the
FSPTCA, and only 71 voted for final passage — s#¢\@rwhom are no longer around. There
would also be opposition from some in the CongoesdiBlack Caucus. Presumably, if there
were the votes on the Democratic side to make dnehlappen, Waxman would have passed a
wider ban back in 2009, when Democrats controlleddgess. If there weren’t the votes then,
there certainly will not be now or in the foresdedhture. Political handicappers say that it is
almost impossible that Democrats will take backHloeise’ (Even if through some miracle the
Obama administration could be convinced in privatban menthol, campaign advisors would
likely block the move on the ground that it couldyppoorly in an election where “economic
freedom” is appealing to many voters.)

Second, even if a menthol ban somehow did get giv@ongress, would it survive scrutiny in
the U.S. courts, which have been ruling againstragispects of the FSPTCA? There’s some
indication that Congress structured the bill theywalid because of the adverse Supreme Court
ruling in 2000 striking down FDA jurisdiction ovésbacco.

In sum, it seems like the path of least resistavma@ld be a deregulatory one: exempting clove.
Yet Waxman and medical and consumer groups haveedusack against this, and may be able
to maintain the baff

++

Would any of these adjustment considerations maitehe U.S. compliance timeline? In a
phrase, probably not. Compliance arbitrators haie that determination of a “reasonable period
of time” under WTO rules needn’t take into accofiime or opportunity to control and manage
economic or social conditions which antedate orcareemporaneous with the adoption of the
WTO-inconsistent governmental measurfgentina — Hides and Leather (Article 2)).3A

WTO arbitrator did not look kindly on Japan’s regufr a 23-month compliance period due to
the intricacies of the legislative procedagan — Alcoholic Beverages Il (Article 2)).3

Likewise, Canada was rebuffed when it argued thabuld be more convenient to phase in a
WTO compliance measure at the same time as it latesido adopt changes to customs
legislation Canada — Autos (Article 21))3 A compliance arbitrator ib.S.-Gamblinghoted
that...

“The United States also submits that | should &deount of the fact that several
previous Congresses have considered bills relateddrnet gambling, but that none of
these bills has passed. The United States dichoatever, provide me with any
explanation as to the reasons why such bills hat&een enacted into law. | am,
therefore, unable to determine whether Congresdility to pass previous bills was
related to their complexity—a relevant particulacemstance—or to their
contentiousness—something that would not constédutdevant particular circumstance
for purposes of my determination.... | am not persdeatthat several other factors
invoked by the United States (to date, Congressibbbeen able to pass any of the bills
relating to internet gambling that have been predpsr Antigua (the asserted
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availability of partial implementation through aepidential executive order, the fact that
the 109th Congress has already passed 15 lawgioxamately 6 months of work, or
Antigua’s status as a developing country Membex)moperly characterized as
particular circumstances relevant to my determamgitn this case”

In that case, the WTO arbitrator deemed that astveable period of time” was 11 months and 2
weeks.

These examples show that the WTO is unlikely t@ ghe U.S. additional time to build the votes
in Congress, or to pave the way for a sociallyugiive menthol ban whose impact will be felt in
a racially disproportionate way (since working sl@drican American adults are the primary
consumers of menthol).

++

This leads to a final point. What if the U.S. ddesomply? Possibly, trade sanctions.

When? According to Article 22 of the DSU, Indonestauld launch trade sanctions on the U.S.
within 30-60 days of the expiration of the “readolegperiod of time.” Based on our
speculations, that would put it in July 2013.

What? According to Article 22.4: “The level of teaspension of concessions or other
obligations authorized by the DSB shall be equinale the level of the nullification or
impairment.” Article 22.3 lays out a hierarchy eéferred sanctions, beginning with (as it would
apply in this case), sanctioning U.S. flavored tmlmeexports to Indonesia, U.S. exports subject
to some sort of TBT discipline, or (if all elsel&iany U.S. export Indonesia wants to sanction.

How much? As the lower panel wrote, “It is also motlispute that, as a result of the ban, U.S.
imports of clove cigarettes produced in Indonesiaehdeclined from approximately $15 million
in 2008 to zero in 2010°® This means that Indonesia could suspend (saff ¢aricessions or
intellectual property protections with respect t&Uproducts valued up to $15 million. The U.S.
exports about $7 billion to Indonesia a year, awt$800,000 an hour. In other words,
Indonesia could sanction at the outer bound wheatl®. exports to the country in a typical 19-
hour period every year.

++

An alternative compliance proposal has been fonkarttade lawyer Rob Howsé Howse has
advanced a novel interpretation of Article 21.3h&f DSU, which reads:

“Where there is disagreement as to the existencermistency with a covered agreement
of measures taken to comply with the recommendsi@om rulings such dispute shall be
decided through recourse to these dispute settepnecedures, including wherever
possible resort to the original panel. The panallgirculate its report within 90 days
after the date of referral of the matter to it. &lltthe panel considers that it cannot
provide its report within this time frame, it shedform the DSB in writing of the reasons
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for the delay together with an estimate of thequewithin which it will submit its
report.”

Howse has said that an Article 21.5 compliance paight be able to deem that the U.S. is
acting consistently with the ruling if it maintashéhe current structure of the ban, changed
nothing else, but produced more data and studsyjing the U.S. exemption of menthol. This
argument that the U.S. could comply without chaggis measures seems to hinge on the notion
that the TBT Article 2.1 contains its own interbalancing exercise (similar to the balancing
exercise in the GATT and GATS between obligatiod exception provisions). Accordingly,

even if the U.S. is out of line with its WTO obligans, it may be able to make a better argument
that its measures can now take advantage of apegsgeTranslated to the new TBT Article 2.1
jurisprudence, the U.S. could still be accordirggléavorable treatment to Indonesia’s like
cloves relative to U.S. menthols, but it may bedyetble (with new info) to show that the
FSPTCA should better meet the DIOCOSEFLRD test.

How good an argument is this? Howse cites the @napliance panels iIBEC-Bed Linerand
US-Shrimp The first was not an exception case, the secawlam older GATT case where the
U.S. had actually done something to comply andais Walaysia that was effectively religitating
the underlying merits of the ca$e.

In contrast, the more relevant and recent casebmdlye Article 21.5 compliance panel in US-
Gambling, where the U.S. attempted to better qué#dif the exception by providing new
evidence, even though it did not dispute that iiticied to be non-compliant with the
underlying market access obligation.

The compliance panel did not buy the U.S. arguniémty stated that:

- In order to bring a measure into conformity with @®bligations, “some change must come
about.”

- When a member violates WTO rules, the preferredtsm is a prompt withdrawal of the
measure.

- A measure to comply would “in principle, be new s@&s” — not the measure that was the
subject of the original dispute. This could incldaew application of the old measure.

- A measure that simply moves in the direction of pbamce is probably not good enough.

- In sum, “There has been no change to any of these teasures since the original
proceeding. There has been no change in the afppliaat these three measures, or even
their interpretation, since the original proceediniere is no evidence of any changes in the
factual or legal background bearing on these measurtheir effects since the original
proceeding that might have brought them into coamgle. This indicates that they remain
inconsistent with the United States' obligationdemhe GATS ®

The U.S. argued that “it is not asking the Paneétasit the findings of the Panel and the
Appellate Body in this case, but that it is requngsthe Panel to examine the issues under the
chapeau of Article XIV based on new evidence agdiments not previously available to the
Panel or the Appellate Body*This seems to comport closely with Howse’s arguntieat new
data may show that the U.S. could better meet IBCOSEFLRD test.
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But the 21.5 compliance panel noted that suchgatibn on the basis of better arguments risks
going against the DSU’s mandate “would run coutgeéhe prompt settlement of disputes” and
the finality of AB decision§>

The U.S. also attempted to invoke the ambiguitipabe factual conclusions of this-
Gamblingruling on the GATS exception (Article XIV) to sugdehat better evidence could lead
to a different conclusion on whether the U.S. wayddlify for the exception. But the
compliance panel noted that the AB felt that thdguity of the facts was not determinative of
its decision to find non-compliané&Moreover, the ambiguity was not a matter of pegal
argumentation by USTR, but “a reflection of the &nbus state of U.S. domestic law” its&lf.
Some of that ambiguity related to a failure of fib@eral government to prosecute intrastate
gambling in the intervening period — a hairy cansibnal issue — and the lack of evidence of
actual prosecutiorf§.

In other words, the compliance panel in the massally related compliance case to Howse’s
hypothetical seemed unfavorably disposed to fongj\ failure to qualify for a WTO exception
on the basis of something short of a change imaakworld. In the cloves case, like with the
gambling case, the ambiguity of the evidence didseem to be determinative of the outcome.
Instead, the key factor was that the AB did noeagrith the U.S. regulatory distinction. As
USTR put it at the DSB meeting on April 24, “Thaeu# in this dispute should be of grave
concern to any Member regulating for the benefpublic health... [T]he Appellate Body erred
in substituting its own judgment — instead of thithe regulator — with regard to whether
additional regulations should be adopted in the fafqpotential harms,... In essence, the
Appellate Body is stating that it has a differeppaach than the U.S. regulators for weighing
the potential risks and benefits from including itiddal types of cigarettes in the baff.”

Now, Howse could state that it is precisely becaheeDIOCOSEFLRD test hinges in part on
the legitimacy of the underlying regulatory distioa that a compliance panel would be willing
to consider legitimacy in the light of better urgtanding of the facts on the ground, even if the
facts themselves hadn’t changed. But even accettisgwhich seems highly unlikely), the U.S.
would still have to meet the test that the “detmtad impact on competitive opportunities stems
exclusivelyfrom the legitimate regulatory distinction” (emplsadded). This would be a

difficult bar to meet, as competitive opportunitae shaped by many factors. And the FSPTCA
itself probably affects competitive opportunitiesail sorts of direct and indirect ways, such as
by stigmatizing clove consumption. This impact ompetitive opportunities could go beyond
those impacts caused exclusively by the legitimadeilatory distinction.

In sum, Howse’s operational theory on Article 2th&y buy time for a political resolution, but it
seems unlikely to lead to an ultimately satisfactmutcome.

Conclusion
The troubling implications of the WTO ruling on theS. tobacco control measures are just
beginning to be felt. Indonesia is now threaterBngzil’s flavored cigarette ban, which also

bans menthols. This move makes clear that Indosdsadtom line is restarting clove exports —
the linking to menthol in the U.S. context was pytactical®®
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Some have argued that the U.S. could ban mentldo$alne the WTO problem. However,
Indonesia would have a battery of other WTO arsi¢tecite — such as GATT Atrticle Il (on
goods discrimination) or Article XI, which has besnstrued to forbid quantitative restrictions
on importation of products (even when non-discramimy) ®® Indeed, because the AB seemed to
suggest that regular tobacco could be substituedhénthol, which could be substituted for
other flavored cigarettes, it does not seem impsshat a new national treatment claim could
be brought against a clove-plus-menthol ban unitleerethe GATT or TBT.

The second major finding is just as bad. When Gesgjauthorized U.S. membership in the
WTO, it certainly it did not agree to establishmbptdispute panels of new WTO rules to which
the U.S. would be bound without congressional inphts aspect of the ruling — empowering an
unelected WTO body to create a norm of a six-mtinte lag between publication and entry
into force of technical regulations to which U.8gntiators have also not agreed — is extremely
troubling.

In sum, the legitimacy of the WTO has been further under mined by the decision. It isan

unacceptable barrier to public health that imported goods have to be excluded from
incremental regulation.
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